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 Introduction: civil law and madness in 
transatlantic context  

   The madness of James B. 

 From the early modern period to the First World War the importance 
of the civil law in the history of madness was dramatically played out 
in the life experiences of countless English and American subjects and 
citizens. In the case of James B., the entanglements of civil law and 
madness began with his fi rst major employment with his uncle ’ s diamond 
import company. In 1875, by the age of twenty-two, James B. had suf-
fi ciently impressed his uncle to be put in charge of the company ’ s offi  ce 
in London, England. Just before he moved to London, he was married 
to Carrie B. Soon aft erwards the couple had their fi rst and only child. 
At a certain point in London, perhaps from the pressures of a new family 
and from being in charge of the London branch of his uncle ’ s diamond 
import business, James B. began to drink heavily. According to James 
B., he was recalled to New Jersey from London in 1891 aft er correspond-
ence between his wife and his uncle in which Carrie stated that she 
could no longer live with James on account of his heavy drinking. James 
B. freely admitt ed that he was also suff ering from ‘nervous depression’, 
and that he had consented, at the request of his uncle, ‘to go to a retreat, 
and remain until [he] was bett er’.  1   However, the next fi ve years of James 
B. ’ s engagement with mental health institutions, and with the New Jersey 
civil courts, were marked by controversy and acrimony. 

 Th e details of James B. ’ s life, and the context of his mental troubles, 
are made available through civil legal documents of the New Jersey 
Court of Chancery. A lunacy trial was fi led against him in July 1893. 
Th is civil trial in lunacy, launched against James B. by his wife, found 
him to be  non compos mentis  – mentally incapable of governing himself 
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or his property. James B. fought back against the decision of the civil 
court by att empting to traverse, or overturn, the verdict of  non compos 
mentis . Together, these legal proceedings created over six hundred pages 
of documentary evidence. Th e verdict of the twelve ‘good and lawful 
men’ summoned as jurors to the trial was that James B. was ‘of unsound 
mind’ with ‘no lucid intervals’. Th e proceedings of the trial were transmit-
ted to the Orphans Court, whereupon guardianship arrangements were 
made, placing James B. ’ s wife in charge of his person and of his consider-
able income, valued at $200 per year, and fi xed property of about $28,000. 

 One year and one month aft er this verdict, in August 1894, James B. 
fi led for a traverse (a new trial to re-examine his mental state) in an 
att empt to regain his legal status as a sane man and to take back control 
of his property. At this trial, James B. claimed that, upon returning from 
London, he had taken the ‘Keeley cure’ in Philadelphia, which cured 
him of his drinking habit. However, still suff ering from a ‘nervous 
depression’, James B. had consulted Dr Banker, who recommended that 
he start taking ‘bromide of soda or sodium’ to help him sleep. Despite 
James B. ’ s concerns about becoming addicted to this new substance, his 
doctor reassured him that the chances of this happening were remote. 
Shortly thereaft er, he became addicted to bromides, and it was at this 
point that he agreed to his uncle ’ s request that he fi nd a retreat in which 
to recover. But, James B. claimed, ‘I was decoyed to [an] asylum aft er I 
had consented to go to a retreat, had consulted with a doctor about it; 
under the pretext of taking me to such a place for inspection, he landed 
me like a felon into the asylum.’  2   Th e asylum, to which James B. was 
committ ed on 7 May 1893, was the publicly funded New Jersey Morris 
Plains Lunatic Asylum. It was during James B. ’ s fi ve-month stay at the 
Morris Plains asylum that his wife launched the lunacy trial against him. 
In his trial of traverse, James B. testifi ed that he had not been made 
aware of the original lunacy trial proceedings and thus had had no ability 
to defend himself against the accusation or the verdict. Upon his release 
from the Morris Plains asylum, James B. was admitt ed to the private 
Long Island Home at Amityville. 

 Th e trial of traverse was largely a consideration of whether or not 
James B., who was originally diagnosed with paresis when he was com-
mitt ed to the Morris Plains asylum, could have suffi  ciently recovered 
from this condition to take back control of his person and property. 
Opinion on this matt er was divided among medical professionals, and 
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these divisions were further exacerbated by the tough questioning of 
well-paid lawyers acting on behalf of James B. and on behalf of his wife. 
For instance, Dr Orville Wilsey, the physician in charge of the Long 
Island Home at Amityville, argued that ‘no case of paresis ever recovered 
yet. Once to have paresis is always to have it until you die, although 
perhaps frequently there are remissions when the disease is not as marked 
or is not making rapid progress as it did before … I think [ James B. ’ s] 
is a case of paresis passing through a remission where the mental 
symptoms of dementia and loss of will power are most marked.’  3   Mr 
Hardwicke, James B. ’ s lawyer, was so aggressive in his questioning of Dr 
Wilsey ’ s expertise in the mental condition of paresis that the Master in 
Court intervened to caution the lawyer. Hardwicke countered that he 
wanted ‘simply to show by this witness that he keeps an asylum where 
patients are put by relatives in order to get their money and by wives 
to get rid of their husbands’.  4   

 Despite these kinds of contentious comments, characteristic of most 
of the trial proceedings, most medical witnesses agreed that James B. 
suff ered from paresis. What was not so clear about James B. ’ s condition, 
until Dr Edward Spitzka gave his testimony towards the end of the trial, 
was that James B. ’ s paresis was brought on by syphilis. When asked by 
Mr Guild, the lawyer acting on behalf of Carrie B., ‘what the supposed 
or claimed nature of [ James B. ’ s] malady’ was, Spitzka replied, ‘I found 
out’.  5   When pressed by the lawyer about what Spitzka had found out, 
the doctor replied, ‘Th ere is a lady present [in the court room]; of course 
it was aggravated by intoxicants.’  6   Like most of the other medical experts 
on the witness stand, Spitzka concluded: ‘I should think [ James B.] was 
able to mind his own aff airs. I might not counsel him to rush into feverish 
activity, but in regard to the ordinary every-day aff airs of business, I see 
nothing at all objectionable to his entering into them.’  7   

 Yet, the weight of the long and drawn-out testimony of the trial of 
traverse did not convince the Special Master in Chancery, Frank Bergen, 
that James B. had ‘suffi  ciently recovered to make it proper to give him 
complete control’ of himself and property. On 18 August 1894 the Master 
declined James B. ’ s att empt at traverse. For James B., this was clearly not 
acceptable because, in his opinion, ‘my wife is … a very strong-minded 
woman, and I have always had a great respect for her, but she is very 
determined, and I am very determined, and we neither of us like to 
yield, and, under such circumstances there will be times when there is 



4 Madness on trial

friction when neither of us wants to give in’.  8   True to his remarks, through 
repeated appeals to the Special Master in Chancery, by 12 March 1898, 
James B. fi nally regained full control over his property and person. 

 In many respects, the civil trials of James B. relating to his mental 
state encapsulate key aspects of this book. His increasing mental trouble 
in London, and his return to the town of Elizabeth, New Jersey, underline 
the transatlantic nature of lunacy investigation law. Th is body of law 
that encompassed trials in lunacy, chancery court proceedings, proceed-
ings in guardianship and trials of traverse had its origins in fourteenth-
century England. Its development in England included its successful 
migration across imperial pathways to several colonial and post-colonial 
contexts, including New Jersey. James B. ’ s fi ve-year engagement with 
lunacy investigation law, from 1893 to 1898, came towards the end of 
the real infl uence both in England and in New Jersey of this legal response 
to madness – a period that marks the end point of this study. His trials 
also highlighted the melding of lunacy investigation law with various 
medical responses, including those from physicians, asylums and specialty 
institutions for the mentally unwell. Th e ability of James B. to use traverse 
proceedings to challenge the verdict of  non compos mentis  also bore 
witness to the enduring legal principle, grounded in the civil law of 
lunacy, that those considered insane had the potential to recover their 
mental faculties and to regain control over themselves and their property. 
Finally, the detail provided by evidence from legal investigations into 
the madness of individuals like James B., both in England and in trans-
atlantic sett ings like New Jersey, allows for a close reading of the 
importance of civil law in the response to madness, and of the complex 
dynamics of family and community in this civil legal process. 

 Th is book examines civil law responses to madness in England and 
in the North American territory of New Jersey. In England, by the 
eighteenth century, the law governing trials in lunacy had become a 
sophisticated legal response to those among the propertied classes 
who suff ered from madness. Th is response included the famous 
 writs de lunatico inquirendo , the investigations into the mental state 
of individuals by trial (oft en with a full jury), the participation of 
lawyers, judges and witnesses in these trials and the establishment of 
a tradition of precedent which Lord Chancellors drew upon in their 
considerations of what madness was and how it should be dealt with. 
A trial verdict of  non compos mentis  resulted in the establishment of 
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guardianship both for the individual deemed legally mad and for his/her 
property. 

 As Akihito Suzuki has pointed out, there were over three thousand 
lunacy trials in England between 1660 and 1853.  9   Th is bears some statisti-
cal testimony to their importance but does not, as Suzuki notes, address 
how these trials also permeated English society ’ s understanding of the 
problem of mental breakdown.  10   Th is book shows that the development 
of this body of law was central to understandings of and responses to 
madness in England over several centuries, before, during and aft er the 
emergence of the large public asylums of the nineteenth century. Lunacy 
investigation law helped to structure approaches to madness among 
England ’ s elite, but its reach was broader than that. By investigating the 
evidentiary fragments of this legal process that have been left  behind, 
largely through a study of case reports, a sense is gained of English 
familial and community approaches to madness, especially for the 
eighteenth and nineteenth centuries. So too is the extent to which familial 
and community understandings of madness were structured around the 
civil law in England over a considerable period of time. 

 Next, the book considers how lunacy investigation law was transplanted 
into the colonial and post-revolutionary context of New Jersey. Like 
other English institutional and cultural imports, the law of lunacy 
investigation was successfully adopted into the colonial contexts of North 
America and elsewhere.  11   Drawing on a large evidentiary base of lunacy 
trials and other legal documents for New Jersey, it is possible to study 
in detail the development of this law. Lunacy investigation law planted 
deep roots in New Jersey, developing, from the mid-eighteenth century 
to the end of the nineteenth century, into the most important formal 
response to madness, not just for the well-to-do but also for families 
across the economic spectrum. In so doing, it formed a major force 
both in the determination of madness and in the response to it. Fur-
thermore, the largely intact and extensive New Jersey lunacy trials oft en 
contain detailed accounts of madness that allow for a thorough investiga-
tion into the ways in which witnesses described madness and how they 
reacted to it at the local level. Although these rich testimonials to madness 
can be studied on their own for what they say about everyday understand-
ings and responses, I argue that they are best considered as closely tied 
to the legal process of lunacy investigation. Civil law and custom were 
connected in important and, at times, surprising ways in New Jersey, 
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and their relationship is closely considered in this book. Finally, the 
archived lunacy trials available for study were produced before, during 
and aft er the institution of the asylum was introduced in New Jersey. 
Th is allows for an examination both of the relationship between lunacy 
investigation law and asylum development and of how neighbours and 
family members of the mad – and sometimes the mad themselves – 
responded to the introduction of the asylum as an alternative to care 
in the community.  

  Madness, the asylum and the family 

 A primary aim of this book is to show that the focus on lunacy investiga-
tion law over a long period of time, and in transatlantic context, adds 
to historical understandings of the relationship between madness, the 
family and the asylum. As far back as Andrew  Scull ’ s   1979  book  Museums 
of Madness: Th e Social Organization of Insanity in Nineteenth-Century 
England , the crucial relationship between the family and the asylum 
was acknowledged, although not explored in detail.  12   For Scull, the 
relationship between asylum development and family transformation 
formed part of his broad analysis of changes in the social relations of 
capitalist production, the professionalisation of psychiatry and the social 
reform movement in Britain. More specifi cally, the transition from the 
old paternalist social order to a fully capitalist social system ‘destroyed 
the traditional links between rich and poor’ while, at the same time, 
‘sharply reducing the  capacity  of the lower orders to cope with economic 
reverses’.  13   Scull argued that ‘while the family-based system of caring 
for the insane and other types of deviants may never have worked 
especially well’, these changes in capitalist social relations probably left  
it ‘functioning particularly badly’.  14   Under these circumstances, the asylum 
was a possible solution for individuals who could no longer be cared 
for by their families.  15   

 In several books and articles from the late 1970s to the early 1990s, 
the study of the relationship between the family and the asylum gave 
more sustained att ention to specifi c geographical contexts and to specifi c 
factors in the disruptions to family dynamics that prompted the insti-
tutionalisation of the insane. Th ese scholars looked between the broad 
lines of capitalist transformation, industrialisation and modernisation to 
see what, in specifi c locations of the transatlantic world and in specifi c 



Introduction 7

social strata of society, motivated the impulse to asylum committ al. Th is, 
in turn, led to the investigation of hitherto undiscovered primary sources 
for investigation and to important alterations to the understanding of 
the family/asylum relationship. In many respects, this new scholarship 
challenged earlier accounts and, in so doing, intensifi ed historiographi-
cal tensions as to the asylum/family relationship. For example, John 
 Walton ’ s   1979  article on asylum admissions in Lancashire, England 
att empted to nuance historians’ earlier claims about the asylum.  16   Walton 
described Lancashire as a county that, at mid-century, was home to 
traditional agricultural practices (in the north), robust urbanisation and 
industrialisation (in Manchester and Liverpool) and an important area 
of mid-sized textile towns. Drawing on the work of labour historians 
and on his own analysis of the relationship between asylum admission 
and working-class migration patt erns, Walton concluded that ‘large 
cities whose growth was fuelled by long-distance migration, and whose 
inhabitants lacked the solidarity which soon arose from shared work 
experiences and, perhaps, a disciplined industrial environment, were 
generous providers of lunatics for the new custodial institutions’.  17   On 
the other hand, ‘in the smaller towns and industrial villages, where kin 
and migrants from the same village were accessible and the workplace 
built up a supportive friendship network of its own, the working-class 
family was bett er able to deal with the problem of what was coming 
to be seen as insanity than it had been in a countryside dominated by 
scatt ered smallholdings’.  18   As Walton suggests, this detailed examination 
of admission practices in Lancashire indicated the need to pry deeply 
into the specifi c contexts of social and economic development in order 
to see what forces of capitalism were fuelling asylum growth. Moreover, 
in this sort of analysis, understanding changes in the family economy 
and structure became essential to understanding asylum development. 
Th e working-class were no longer seen as an amorphous mass drawn 
to a state response to madness over which they had litt le or no control. 
Th e concept of agency among the working-class now formed part of 
the family/asylum equation. 

 Richard  Fox ’ s   1978  examination of madness and asylum development 
in turn-of-the-century California further challenged earlier arguments 
about the asylum/family relationship in the context of capitalist develop-
ment by arguing against any simple equation between the family ’ s capacity 
to care and the twin processes of urbanisation and industrialisation. Fox 
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pointed out that the city was, in fact, ‘a center of ethnic, religious, and 
familial groups that have preserved for many residents some of the 
organic, personal relationships typically att ributed to rural living alone’.  19   
Moreover, Fox believed that some of his revisionist colleagues made 
the mistake of assuming that ‘institutions [like the asylum] are imposed 
by that elite or that society upon a passive, malleable “lower class”’.  20   In 
Fox ’ s account, families (and community offi  cials) made use of the asylum 
on their own terms in order to deal with people who ‘seemed to threaten 
family stability or public tranquility’.  21   

 By the mid-1980s, interpretive batt le lines were further drawn by a 
drift ing of the perspectives of madness studies away from a respect for 
broad structures of power, towards so-called complexity theory, and/
or towards more sustained att ention to the micro-powers of everyday 
life. Also, the concept of working-class agency now formed part of the 
family/asylum equation. Th is nuanced approach to the relationship 
between the family and the asylum is exemplifi ed in Mark Finnane ’ s 
path-breaking 1981 study,  Insanity and the Insane in Post-Famine Ireland . 
Finnane devoted a whole chapter of his book to the ‘contexts of committ al’ 
of the insane to Irish state asylums. In this chapter he used institutional 
records to draw a picture of patient characteristics (another feature of 
these studies of the late 1970s and 1980s), noting that there were notice-
able regional variations in the use of the asylum. Finnane suggested that 
the higher usage in the western seaboard of Ireland refl ected a region 
‘fragmented by the two-fold impact of emigration and a decline in 
marriage’ as a result of the famine. More signifi cantly, Finnane examined 
several individual committ al cases to assess how family confl icts ‘were 
translated into forms of madness’.  22   He concluded that ‘those committ ed 
to the asylum, could as equally be victims as dangers within the family 
structures. Some threatened violence, some even used it. But it was also 
the case that the insane were the objects of violence, particularly if they 
were women. And the lunacy committ al was in many hands an instrument 
of domination, to reinforce a position of power in the family or an 
expectation of certain behaviour.’  23   Moreover, towards the end of the 
nineteenth century the use of the asylum by families was also ‘bound 
up with a set of cultural expectations that the asylum was the appropriate 
place for those who were “out of their mind”’.  24   

 For Finnane, this aspect of the study of madness – the family dynamics 
precipitating asylum committ al – was essential to a full understanding 
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of how ‘the asylum ’ s history refl ected the realities of social power – 
whether manifested in the priorities and preoccupations of national and 
local politics, in professionalism [or] in family life’.  25   In this formulation 
of the relationship between the family and the asylum, the asylum 
becomes ‘an institution whose role and function was mapped out by a 
lengthy process of popular usage and custom as much as by the legal 
and fi nancial imperatives which the state erected around it’.  26   In bringing 
the micro-power politics of familial relationships into the context of 
asylum development, Finnane was envisioning not so much a  layering  
of social powers along professional and class lines, as had earlier revisionist 
writers, but, rather, a  web  of social powers that made the decisions of 
ordinary people, including those who committ ed and those who were 
committ ed, crucial to the success of asylum development. Th e working-
class/popular classes/masses weren ’ t merely ‘done to’ in this analysis 
– they were active in the domestic responses to madness and to asylum 
development. 

 Th e work of Fox, Finnane and Walton led to a fl urry of research that 
devoted considerable att ention to the familial contexts of committ al. 
Th is literature further enhanced our understanding of the importance 
of class, gender and power within families to the development of the 
asylum. At the same time, these arguments in favour of an even closer 
scrutiny of the family/asylum nexus profoundly altered interpretations 
of the wider analysis of power. For example, in her 1984 exploration of 
the Pennsylvania Hospital for the Insane, Nancy Tomes demonstrated 
how this private hospital ’ s ‘patrons’ were at the centre of asylum develop-
ment. Tomes probed pre-committ al treatment strategies within families; 
the specifi c familial dynamics that eventually led to asylum committ al 
as a last resort; and the infl uence on psychiatric practice of families’ 
perceptions of insanity and of their concerns about the asylum. Th is 
analysis led her to conclude that ‘asylum medicine refl ected a shared 
consensus [between families and asylum doctors] regarding the origins 
and treatment of mental disorders’.  27   For families with means, like those 
whose members predominated at the Pennsylvania Hospital for the 
Insane, Tomes suggests that a combination of the growing ‘cult of 
domesticity’, along with a concern about the disorder being created by 
‘complex modern society’, may have led to decreasing tolerance for 
domestic care of the insane and an expansion of the defi nition of insanity.  28   
Similar conclusions were drawn by historians assessing the history of 
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public asylums designed for a more mixed clientele, or exclusively for 
pauper patients.  29   

 Th e focus of these monograph studies on family/asylum connections 
was refl ected in a growing article literature. Scholars on both sides of the 
Atlantic, like Mary Ellen Kelm, Wendy Mitchinson, Patricia D’Antonio, 
Geoff rey Reaume, Patricia Prestwich, Richard Adair, Joseph Melling and 
Bill Forsythe, Terry Nootens, Marjorie Levine-Clark and David Wright 
have tackled the relationship between family and asylum development, 
further positioning decisions to commit within specifi c geographic, 
economic, cultural and social contexts.  30   Migratory patt erns, urbanisation, 
family structure, work, ethnicity, gender and institutional proximity were 
all factors which, these authors discovered, could combine at specifi c 
historical conjunctures to promote asylum growth. In many cases, the 
infl uence that these historians saw exerted by the family extended from 
pre-asylum management, through the committ al process right to discharge 
and (in certain cases) to readmission. 

 Th e sheer volume of this literature has shift ed att ention ‘downwards’ 
from the aspirations and fears of state offi  cials, psychiatrists and middle-
class reformers, to the motivations and circumstances of those who cast 
forth the asylum patient. Notwithstanding important nuances in individual 
contributions to this growing body of work, in general it considered 
the asylum to be as much the product of family agency as it was the 
product of parliamentary or professional fi at. Moreover, for many authors, 
nineteenth- and early twentieth-century asylum medicine incorporated 
the diagnoses of families upon whose accounts psychiatrists relied heavily 
in the creation of their patient records and disease nosologies.  31   

 Linking micro or case studies into broader contexts of social and 
political power is indeed a diffi  cult task. But, as much of the above-cited 
literature demonstrates, many who write this sort of history do, in fact, 
recognise power diff erentials, despite their focus on the agency of families 
and communities in the response to madness and the decision to commit. 
Moreover, these studies are now numerous enough to be read for what 
they  do  reveal about ‘imbalances of power’ among state offi  cials, mad-
doctors and family members, among family members, and between 
family and community. One of the aims of this book is to show that a 
more sustained consideration of what many scholars are writing about 
at the local level – changing family dynamics; alterations in family 
structure in the face of developments in capitalism; family decisions 
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about asylum committ al and discharge; familial and community practices 
outside of the asylum ’ s sphere of infl uence – can fundamentally alter 
the ways in which we consider the linking-up of power and madness in 
historical context at the micro and macro levels.  

  The importance of lunacy investigation law 

 Part of that task for this book is to consider the under-researched civil 
legal response to madness (a response that certainly was, in large measure, 
a structured understanding of madness) and the important place that 
it held in the management of perceived irrational behaviour. Including 
the role of lunacy investigation law as an integral component of the 
historiographical mix certainly alters our understanding of the history 
of madness. For example, as in the case of James B. outlined at the 
beginning of this chapter, although the asylum was important to many 
who experienced mental troubles in the Anglo-transatlantic context, 
this institution was not the principal mechanism over the longer dureé. 
Th at mechanism was lunacy investigation law. 

 Th e infl uential body of lunacy investigation law on both sides of the 
Atlantic needs to be considered much more seriously in terms of how 
it structured understandings of and responses to madness. We need to 
understand the law ’ s development over time, communities’ and families’ 
response to it and their strategic manipulations of the law to suit their 
own needs. James B. ’ s case, and the hundreds of other cases that form 
the basis of this study, do clearly confi rm many aforementioned historians’ 
arguments about the close connections between asylum committ al and 
family dynamics. James B. ’ s experiences included time in the publicly 
funded Morris Plains Lunatic Asylum,  32   and at the privately run Long 
Island Home at Amityville, New York. His stay in both institutions was 
fraught with the machinations of family decisions about his mental state, 
confl ict over family fortunes and debates among medical professionals 
about how to best respond medically to James B. ’ s condition. However, 
if we include att ention to how the civil law in lunacy contributed to this 
dynamic in James B. ’ s case and in the cases of many others, the situation 
gets a great deal more complex. 

 Lunacy investigation law was infl uential in the determination of mental 
status for a great number of individuals. In England, the civil law played 
an important role primarily, though not exclusively, for wealthy people. 
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In New Jersey, the law was signifi cant for individuals across a much 
broader socio-economic spectrum. Moreover, lunacy investigation law 
became a long-standing institutional response to madness, but operated 
in a way that was very unlike the asylum. It was a mechanism for shoring 
up familial property under threat and for establishing the care and 
management of the mad person on a more permanent basis, through 
specifi c legal steps. Th ese included guardianship over the person deemed 
to be  non compos mentis  and guardianship over the property of that 
individual. Th is legal response had a much longer tradition than the 
asylum both in England and in colonial and post-colonial sett ings like 
New Jersey. By the time that the asylum came on the scene, families 
had been using the legal workings of lunacy law for decades and centuries, 
along with myriad other non-institutional responses that, as historians 
have noted, are much harder to recover. 

 While families did come to understand the civil law in lunacy as a 
means to shore up anxieties about family members whose behaviour 
was considered beyond the pale, this law also developed as a very public 
process, involving witnesses who were drawn from the community, jurors 
who were property-owning men, also from the community, and trials 
that were open to the public. Th is legal process established a ‘community 
of understanding’ about madness that deeply infl uenced how families 
and neighbours understood the problem, and the range of options that 
were available in responding to it, including, eventually, the asylum. 
Finally, embedded in lunacy investigation law over the entire period of 
its existence was the concept that a person found by trial to be insane 
could recover. With this in mind, the right of ‘traverse’, or the right to 
overturn the decision of the lunacy investigation of  non compos mentis , 
although not oft en used, was always, technically, at the disposal of the 
individual. Th is recourse to traverse, used by James B. in an att empt to 
re-establish his status as mentally fi t to govern himself and his property, 
needs to be considered as a powerful additional feature of the legal 
structure that aff ected the ways in which families in England and in 
North America responded to madness.  

  Getting out of the asylum 

 Much of the recent literature on the family and the asylum, and my 
research for this book on lunacy investigation law, points towards a 
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more radical reconceptualisation of the family/asylum relationship. Th is 
reconceptualisation suggests a ‘decentring’ of the asylum from pride of 
place in the responses to madness for much of the nineteenth century. 
Th is shift  was anticipated historiographically by David Wright ’ s landmark 
(and suitably entitled) article ‘Gett ing out of the asylum: Understanding 
the confi nement of the insane in the nineteenth century’.  33   In his synthesis 
of the substantial research on the history of the role of the family in 
asylum confi nement that had been published prior to 1997, Wright 
off ered a methodology with which to reconsider the family/asylum 
relationship. He advocated the use of nominal record linkage in the 
study of asylum records in order to reconstruct patient profi les, and a 
‘household economics’ approach to get at the familial circumstances 
precipitating committ al. Wright cautioned the would-be researcher to 
consider the changes in the family ’ s  ability  to care for their alleged insane 
as well as its changing  willingness  to care.  34   Strikingly, he noted that 
although the asylum did become more ‘important as the nineteenth 
century drew to a close … the abundance of institutional sources, and 
the paucity of material on informal caring networks, should not mislead 
us into accepting uncritically the primacy of the mental hospital itself ’.  35   
For instance, just under half of patients in public asylums in Britain 
were institutionalised for twelve months or less, while many of these 
same patients had a recorded history of madness prior to their committ al 
that had lasted for many months or years. Moreover, despite the growing 
asylum population in nineteenth-century Britain, government offi  cials 
were convinced that many more mad people were being cared for and 
managed outside the walls of the asylum. Th is research suggested that 
the function of the family in the response to madness was alive and 
well, and running parallel to the development of the asylum response. 
Th is points to a more modest reassessment of the asylum ’ s role as a 
singular response to madness. To Wright, this just made sense, as the 
lay public was unlikely to have ‘cast off  centuries-old cultural and popular 
ideas about insanity [and familial responses that went with them] when 
confronted by the medical gaze’ of institutional psychiatry.  36   But a key 
set of questions remains. What exactly were these cultural and popular 
ideas about insanity, and what kind of less formal, if not routine, responses 
to madness did these ideas generate? 

 Wright ’ s article presaged a momentum in family-centred/asylum-
decentred perspectives on madness that assess the response to madness 



14 Madness on trial

through the lens of familial and community management and care.  37   
Th is perspective is well developed in Akihito Suzuki ’ s book  Madness at 
Home: Th e Psychiatrist, the Patient, and the Family in England, 1820–1860 , 
in which Suzuki discovers a ‘domestic psychiatry’ that ‘existed and even 
fl ourished’ at least for the more privileged members of Victorian English 
society.  38   Drawing on the work of historians of the middle-class English 
family, Suzuki argued that the cult of middle- and upper-class domesticity 
that developed in the face of the uncertainties and demands of political 
and economic change included an enduring ‘fl exible fabric of strategies’ 
for dealing with the insane. Far from being wiped out by asylum growth, 
this ‘domestic psychiatry’ endured, at the same time that it profoundly 
infl uenced the nature of psychiatric medicine. Suzuki ’ s fi ndings, drawn 
largely from civil legal trials in madness, have been consistent with those 
of other researchers such as Th ierry Nootens and R. A. Houston, who 
have been working with similar primary sources.  39   

 More sustained investigation into the decentring of the asylum, such 
as that provided by Akihito Suzuki in his book  Madness at Home , also 
reveals certain analytical tensions and conundrums that are embedded 
in the historiographical consideration of the subject. Suzuki allows his 
powerful thesis about the development and perseverance of ‘domestic 
psychiatry’ among England ’ s elites to pry open the door to major revision 
to the history of the asylum and of psychiatry. But he is reluctant to 
push the door open very far – perhaps, as he states, because the state 
of the fi eld does not yet allow it. For Suzuki:

  Although considerable nuances have been made to the chronology, 
dynamics, and causes of this momentous change [of asylum and psychiatric 
ascendancy], none has refuted the core thesis of the rise of the asylum 
and psychiatry in Victorian England. Nor do I intend to dispute it. It is 
true that the family became less frequently the locus of care for those 
recognized as suff ering from mental disease, and the family ’ s role in 
providing care and in organizing a therapeutic or controlling regime 
diminished during the course of the nineteenth century.  40     

 However, in the next paragraph Suzuki notes that ‘caution is necessary’, 
for ‘historians have not so much verifi ed as assumed the diminishing 
role of the family vis-à-vis that of the asylum and the psychiatric profes-
sion’.  41   Moreover, citing the considerations of Wright and Bartlett , Suzuki 
states, ‘we still do not know the number of men and women who were 
“recognised” as insane during the nineteenth century’.  42   I would add 
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that we still do not know how these fi gures stack up against asylum and 
population statistics in given areas at given points in time. Th e collective 
weight of recently published literature focusing on madness and the 
family at the turn of the asylum era, including that of Suzuki, points to 
the fact that, for much of Britain and, in particular, North America, the 
lunatic asylum did not become the dominant response to madness, nor 
did it replace or undermine family and community care for the insane 
until well past the mid-nineteenth century. 

 Th is debate is partly resolved by recognising the great geographical 
diversity of the asylum ’ s infl uence. In this book, the focus on England 
aims to establish the importance of lunacy investigation law, even in the 
face of an increasingly prominent private and public asylum system. For 
New Jersey, a more sustained focus of the book is the extent to which 
lunacy investigation law operated as the principal means by which the 
formal response and understanding of madness was structured (in the 
absence of any institutional response) until the opening of the New 
Jersey State Lunatic Asylum in 1848. Indeed, the numbers of asylum 
patients in the state were relatively low until well aft er the American 
Civil War. It may well be that the resort to lunacy investigation law 
helped to temper the appetite for asylum development in New Jersey 
and elsewhere. An equally likely scenario is that the successful migration 
of lunacy investigation law from England to New Jersey, and its develop-
ment into an eff ective response to madness in what was a primarily 
agricultural society, rendered the asylum option less dominant for a 
longer period in this territory. Finally, as the trial of James B. suggests, 
the depth of detail provided by the testimonials of friends and family 
at the trials of lunacy in New Jersey reveal the rich repertoire of responses 
to madness at the local level. By mining the details of New Jersey lunacy 
trials, it becomes clear what some of the content of the ‘centuries-old 
cultural and popular ideas about insanity’ actually was, at least in this 
part of North America. Th ese local cultural understandings and responses 
to madness are described in this book in order to further the argument 
that, when it arrived on the scene, the asylum was but one of many 
options to madness.  

  Madness and colonisation  43   

 A study that purports to trace the history of civil lunacy investigation 
law from its origins in England, through its migration into the colonial 
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sett ing in English New Jersey, and on to its continuing development in 
the post-revolutionary American state, requires some consideration of 
how the relationship between civil law and madness was tied to colonial-
ism and empire. Th e transatlantic history of madness and civil law 
intersects with empire and colonialism in signifi cant ways. First, the 
civil law of lunacy was, by defi nition, designed to test the mental state 
of those who were suspected of not being able to rationally manage 
either their property or themselves. Th is struck at the heart of property-
holding English society over a considerable period of time. Despite 
major changes in the economic structure of England from the origins 
of lunacy investigation law in the 1300s until its decline in the late 1800s, 
this law remained important because it was situated at the axis of power, 
property and self-governance in England. 

 It is no surprise, therefore, that during the fi rst colonial era England 
sought to reproduce the law of lunacy investigation in its colonial sett ings. 
Th e important relationship between lunacy law and colonialism was 
both practical and theoretical. Practically, this body of law was placed 
into the hands of colonial rulers by English authorities as a mechanism 
for dealing with propertied colonists who were considered mentally 
incapable of managing their property. If lunacy investigation law was of 
major signifi cance to how madness was understood and responded to 
in England, its introduction and development into the colonial context 
of New Jersey was of even greater importance. In part, this was due to 
the fact that in colonial and post-revolutionary state contexts the law 
helped to structure the response to madness in a transatlantic world 
that was predominantly rural and that had not developed institutional 
responses to madness at pace with the private and public asylum system 
in the ‘mother country’. Th e case of James B. shows that the colonial 
inheritance of lunacy investigation law persisted in New Jersey until at 
least the late nineteenth century. 

 At a more abstract, theoretical level, early exponents of the laws of 
 non compos mentis , as well as some early eighteenth-century English legal 
intellectuals, drew heavily on the uneasy juxtaposition of the concept 
of  non compos mentis  with the rights (or lack thereof) of those peoples 
discovered in new lands who were judged not to have the intellectual 
capacity to govern themselves or the lands which they happened to 
inhabit. In particular, those newly discovered indigenous people without 
any concept of property or property ownership (as defi ned by English 
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legal tradition) were compared to English citizens who had become 
 non compos mentis  – both were in need of guardianship and protection 
by the English Crown. Indeed, this protection was considered (rather 
perversely for the former group) to be a natural right of rational rule. 
In this sense, the colonial extension of lunacy investigation law can be 
seen as an essential aspect of colonisation, for, as Diane Kirkby and 
Catharine Coleborne put it: ‘Law, the rule of law, was at the heart of 
the English colonial enterprise.’  44   Early protagonists of the imperial 
importance of the laws of  non compos mentis  thus rationalised the dispos-
session and guardianship of indigenous peoples who had no (western) 
concept of property with the same logic with which they rationalised 
the dispossession and guardianship of mad English colonists who had 
lost their mental capacity to govern their property. In ensuring that 
‘new’ lands were being rationally organised, developed and inherited 
in the ‘new world’, where threats were being posed by ‘savages’ and 
mad colonists alike, lunacy investigation was an obvious colonial 
carry-over.  45   

 Th is early colonial connection between those considered naturally 
dispossessed of their mental capacity of property ownership and self-
governance, and colonists in need of the long-standing traditions of 
lunacy investigation law in the event that they became  non compos mentis , 
has a corollary in more contemporary periods of psychiatry and madness 
in a variety of colonial contexts.  46   In an editorial analysis of some of this 
work, Megan Vaughan notes that ‘in the new and burgeoning literature 
on the history of psychiatry and empire … we are continually returned 
to this theme: the analogy (or for some, homology) between the alleged 
madness of colonialism and the madness of the mad’.  47   In this analysis, 
Vaughan notes that ‘colonialism ’ s severely disruptive eff ects upon the 
societies in which it developed created individual and collective forms 
of madness, the imposition of Western notions of mental illness through 
the establishment of psychiatric institutions labelled traditional behaviours 
and cultural practices of indigenous peoples as mad, and these precedents 
created complex and, at times equally challenging post-colonial relation-
ships between madness and psychiatry’.  48   

 As Vaughan notes, for the most part, ‘the existing literature on 
psychiatry and empire concentrates on the history of institutions. 
Th is not only refl ects the infl uence of Michel Foucault on historians 
of colonialism, but also, more prosaically it refl ects the availability of 
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historical documentation. Institutions leave records; the day-to-day 
struggles of communities to deal with the problems raised by mental 
illness generally do not.’  49   

 In its examination of surviving civil trial evidence in New Jersey, the 
research for this book allows for a reconstruction of such ‘day-to-day’ 
struggles. Th e book also places these examples within the context of 
structured responses to madness that predate the asylum by centuries. 
To be clear, this historical detail allows for an exploration of how New 
Jersey English white colonists (and their Dutch, Swedish and Finnish 
colonial predecessors whose off spring stayed on aft er English takeover) 
and, more especially, subsequent generations of their post-revolutionary 
kin, understood madness and how they responded to it day-to-day. By 
defi nition, the trial process that generated all of this extraordinarily rich 
evidence happened only when someone in New Jersey who was con-
sidered mad had some property at stake. 

 It was very unlikely that indigenous people during the period under 
study would have property under scrutiny in this manner. I have found 
no trial in which a member of the Lenape/Delaware First Peoples of 
the New Jersey region is the focus. Th is, as Peter Wacker states, is likely 
due to several factors resulting from two centuries of contact with 
Europeans:

  A major point of contention between European and aborigine was the 
notion of permanent individual land ownership. Whites att empted, with 
success, to alienate Indian lands permanently, quickly, and with as litt le 
expense as possible. Generous quantities of rum were made available, 
oft en technically illegally, to hasten the process and through liquor as 
well as the lack of resistance to European diseases, the Lenape began to 
decline in numbers. Land alienation and the increasing tide of whites 
also served to encourage most surviving Indians to leave for the west. 
Th ose who remained, even though a reservation of sorts was provided 
for them, were generally treated so badly that they left  in a body in the 
early nineteenth century.  50     

 Th e theoretical positioning of  non compos mentis  law as part of the justifi ca-
tion for colonisation and the exercise of English imperial power over 
indigenous peoples did not mean that indigenous peoples in New Jersey 
would be subject to this law in a literal sense.  51   However, this did not 



Introduction 19

preclude lunacy investigation law from playing its part in the broader 
ambit of Anglo North American colonialism.  

  Madness on trial: civil law and lunacy in a transatlantic world 

 Th is book takes a new approach to these historiographical considerations 
by developing a case study in the transatlantic history of madness with 
a focus on civil law. It elaborates the civil law ’ s important role in the 
history of madness in England, the reconstitution of this law in English 
colonial sett ings and its development in the white sett ler society of New 
Jersey. Th is sustained view of madness in transatlantic context through 
the lens of civil law opens the door to reinterpretation.  Chapter 2  of the 
book traces the history of lunacy investigation law from 1320 to 1890 
in England. It demonstrates the longevity and the importance of this 
law. Th is legal overview is essential in order to illustrate how the law 
was structured and how it evolved over the centuries. Th e verdicts in 
these trials of  non compos mentis  were concerned with the mental incapac-
ity to manage property and with the recognition of the need to appoint 
a guardian to keep personal and family property intact. Th e defi nition 
of madness was embedded in laws governing commissions of lunacy 
and guardianship. Included in this legal approach to madness was the 
appointment of someone who would oversee the care and management, 
as well as the material wellbeing, of those deemed to be  non compos 
mentis.  Th e law also provided for the restoration of control over property 
and person in cases where individuals could successfully convince the 
courts that they had regained their ability to control their property 
rationally. In this legal context, the response to madness was primarily 
concerned with providing for the rational control over property by 
removing it from the hands of those who risked compromising it through 
their irrational behaviour and, occasionally, by giving it back to those 
who had proved, some time later, that they could once more use it 
wisely. In this chapter, I argue that the development of lunacy investigation 
law for the preservation of property in the face of irrational behaviour 
was not incidental but, rather, central to the defi nition and response to 
madness for centuries in England. It was a socio-legal context for 
understanding and responding to madness that would eventually be 
situated in parallel with laws that signalled a growing emphasis on 
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institutional confi nement and inspection in England and, later, in parts 
of North America. 

 Th rough an exploration of the content of specifi c cases,  Chapter 3  
assesses how claimants, defendants and lawyers in lunacy trials and Lord 
Chancellors occasionally challenged the defi nitions of insanity embodied 
in lunacy investigation law. Th e cases in this chapter encompass individuals 
who, during the course of the trial, were considered to be on the bor-
derlands of madness – that is, they were understood to be mentally 
‘weak’ and/or ‘incapable’, but not necessarily  non compos mentis  enough 
to fi t neatly into the laws related to commissions of lunacy. Th e chapter 
shows how legal struggles around these more ambiguous cases further 
shaped the defi nition of madness both inside and outside the courts. 
Th e decisions of judicial authorities, along with other peculiarities of 
the chancery court, enabled Lord Chancellors greater latitude for sett ling 
cases in lunacy that were at the boundaries of madness. However, legal 
authorities were also challenged by the circumstances of some cases 
– ones, for example that included physical debilitation, eccentric behaviour 
or the challenges of old age – which made clear verdicts diffi  cult to 
determine. Th e testimony of families and of other witnesses with confl ict-
ing views of an individual ’ s mental state further militated against clear-cut 
outcomes in these trials. An examination of these cases of indefi nite 
mental state highlights the fl exibility of lunacy investigation law. It also 
shows how legal authorities att empted, not always successfully, to shape 
the law to conform more closely to their legal outlook on madness. 

  Chapter 4  evaluates how families used lunacy investigation law as a 
strategic response to the unsett ling circumstances created by the mad 
behaviour of their relatives. Th is included the management of the mad 
and their property, the safeguarding of inheritance and the regulation 
of marriage. Th e chapter shows how lunacy trials served as a powerful 
and enduring mechanism by which families of the mad att empted to 
reorder the disorganisation created by madness. However, the interven-
tions of legal authorities in these trials, along with the competing interests 
of family members, did not always make the resort to lunacy investigation 
law as satisfying an option as families had hoped. On one level, the Lord 
Chancellors can be seen as the arbiters of this social and economic 
cohesion, the law of lunacy investigation being an imperfect legal instru-
ment through which they att empted to impose their broad outlook. But 
these principles were at times inconsistent with the wishes of family 
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members who oft en had more specifi c pecuniary interests in mind. As 
late as the early nineteenth century, the principle of the ‘king ’ s conscience’ 
was still guiding Lord Chancellors’ outlooks on these cases. More specifi -
cally, Lord Chancellors prioritised the protection and wellbeing of those 
deemed  non compos mentis . Th is, they argued, had always been the 
responsibility of the law. Th e protection of those found insane through 
commissions of lunacy included maintaining the integrity of the lunatic ’ s 
estate, but not always in ways that met the interests of individual family 
members. 

  Chapter 4  also shows how lunacy investigation trials highlight the 
relationships of gender and class in England in the eighteenth and early 
nineteenth centuries. While the structure of English law made women 
unequal participants in these trials, they were far from invisible. Women 
participated at these trials as the subjects of investigations and also as 
witnesses. At various trials they appeared as the appointed guardians 
of the person and, sometimes, of the estate of those found to be mad; 
as the victims of opportunistic men who took advantage of their mental 
weakness; and, occasionally, as opportunistic women who took advantage 
of the mental eccentricities of others. While men dominated these legal 
processes and, for the most part, retained more economic power in their 
outcomes, at least as the subjects of lunacy trials they could also fi nd 
themselves in the unusually weak position of having lost their male 
identity as fi gures of power and authority. Indeed, the fi nding of  non 
compos mentis  and the att endant lunacy investigation and guardianship 
processes guaranteed for these men a loss of male privilege and power. 
Although the law structured family fortunes in gender-specifi c ways, 
trials in lunacy highlight how madness could both affi  rm and complicate 
conventional relationships between men and women. 

  Chapter 5  highlights the ways in which lunacy investigation law shaped 
the management and care of the mad in England. Th is chapter argues 
that lunacy investigation law was the oldest institution that was, in theory, 
invested in the care and management of madness in England. Built into 
the law was the principle that the outcome of the trial process was 
supposed to protect and safeguard the person and property of an 
individual considered to be mad. Th is was achieved by appointing a 
committ ee to take guardianship of the mad person, and another committ ee 
to take guardianship of his/her property. Th e legal assumption that the 
mad individual could eventually recover shaped the responses of legal 
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authorities. Th e right of an individual found  non compost mentis  by lunacy 
trial to challenge and overturn this decision upon his/her mental recovery 
through a trial of traverse further att ests to the assumptions about care 
and management upon which this law was based. Over the course of 
the eighteenth and early nineteenth centuries, in their att empts to uphold 
these principles of good management and caring, Lord Chancellors 
heavily infl uenced the course of the trials in a variety of ways in England. 
Sometimes the decisions of Lord Chancellors and other legal authorities 
were not in accord with the wishes of family members of the mad, whose 
motives were frequently at odds with the welfare and safekeeping of 
their mad relations. Th is tension between legal authority and families 
(and other acquaintances) over the course of trial processes frequently 
compromised the legal outcomes for those on trial for madness. Over 
the course of its long-standing infl uence, lunacy investigation law 
developed alongside a much wider context of understandings of and 
responses to madness. During the period that marks the focus of this 
chapter (1700–1830) mad-doctors and other medical practitioners were 
also forging their professional outlook on madness through the establish-
ment of a mad-doctor profession and the creation of private madhouses. 
Th ese mad-doctors, and other medical practitioners, also appeared as 
expert witnesses in some lunacy trials. In this chapter, the growth of 
lunacy investigation law is evaluated in relation to this broader profes-
sionalising medical context. 

  Chapter 6  begins with a consideration of how the transatlantic history 
of madness and civil law intersects with empire and colonialism in 
signifi cant ways. Lunacy investigation law was seen as a suitable transplant 
into colonial sett ings such as New Jersey because this law fi tt ed well 
with more general assessments of the role of law in the exercise of imperial 
power. Th e civil law of lunacy was, by defi nition, designed to test the 
mental state of those who were suspected of not being able to rationally 
manage either their property or themselves. It is no surprise, therefore, 
that during the fi rst colonial era England sought to reproduce the law 
of lunacy investigation into its colonial sett ings, where a premium was 
placed upon the rational organisation of newly acquired property. Th e 
rest of  Chapter 6  explains how this law was successfully ensconced in 
New Jersey, despite the region ’ s tumultuous transformation from British 
colony to fl edgling American state. Th e law of lunacy investigation was 
a very successful legal transplant, taking root in ways that could not 



Introduction 23

have been anticipated by those who had shaped the law in England. In 
New Jersey, the law applied to a much broader socio-economic group. 
It served as a formidable regulatory, managerial and caring mechanism 
for madness. Th is democratisation of the application of lunacy investiga-
tion law enabled it to play a major role in the determination of madness, 
its management and treatment in nineteenth-century New Jersey long 
aft er the establishment of an asylum option there. 

 Much as in the case of England, lunacy trials were an essential vehicle 
by which families in New Jersey att empted to sort out the disruptions 
to property and social relationships created by their mad relations. Unlike 
the English case reports, the extensive collection of hand-writt en manu-
script lunacy case fi les in New Jersey includes, in many instances, court 
recordings of witnesses’ testimonies, many of which are long and 
descriptive. Th is allows for a more comprehensive analysis of the social 
dynamics of law and madness, which is the focus of  Chapter 7 . In New 
Jersey, lunacy investigation law provided a legal scaff olding upon which 
families and communities could build responses to the challenges of 
madness – scaff olding that was shaped by legal tradition inherited from 
England, by customary use of the law over time in New Jersey, by the 
decisions of legal offi  cials and by the public. In many cases, it served as 
a means of protecting those individuals experiencing mental troubles. 
At the same time, it allowed their families to shore up interests that 
were being threatened by their troubled family members. In some cases, 
these interests were not shared, and the unresolved tensions among 
family and community members over property and control of the mad 
are plainly evident. Overall, however, lunacy investigation law served a 
regulatory function not unlike that found in its transatlantic cousin, 
albeit in a context that allowed it to thrive in ways that it could not in 
England. 

  Chapter 8  argues that lunacy investigation law largely shaped antebel-
lum New Jersey ’ s response to madness. As in England, the legal process 
was used in many cases to safeguard the interests of the insane by ensuring 
that funds would be available for long-term care, to minimise the exploita-
tion of the insane and to provide for the possibility of legal recourse for 
those who recovered their sanity. In this chapter, the New Jersey records 
are mined for details about the relationship between lunacy investigation 
law and other aspects of the care and treatment of the insane. Witnesses’ 
testimonies off er insight about the ways in which families cared for the 
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mad at home, about the role of physicians and other caregivers and 
about other forms of rehabilitation established in the community. Th e 
focus here is on how these forms of care intersected with the civil law 
of lunacy. Lunacy investigation law was not just an important legal 
response to madness in New Jersey. Its long-standing infl uence at the 
legal and local levels knitt ed it tightly into the everyday understandings 
of and responses to madness in local communities in the state. 

  Chapter 9  probes the relationship between the well-entrenched legal 
process of lunacy investigation law – along with the customs of community 
care and understanding that revolved around it – and the lunatic asylum 
as it emerged as a purpose-built institutional response in New Jersey. 
A close reading of a sample of longer trials uncovers great detail about 
local views of the asylum and its role in the everyday decision making 
in the community about madness. Th ese trials reveal a broad spectrum 
of att itudes toward the asylum – some negative, some ambivalent and 
some more positive. Aft er its opening at Trenton in 1848, the New 
Jersey State Lunatic Asylum became an increasingly logical option to 
the diffi  culties posed by madness. Yet, the patient population of the new 
institution remained modest until the turn of the century. Moreover, 
patients who found themselves committ ed to the asylum in its early 
years were also subject to a range of alternative responses to madness. 
Th e detailed testimony of lunacy trials highlights the ways in which the 
asylum was integrated into the longer-standing civil law of lunacy, and 
into the customs of community management and care of the mad in 
New Jersey. Th is chapter also explains how the structure of lunacy 
investigation law was adapted in the mid-nineteenth century to the 
challenges posed by the asylum committ al of individuals in diffi  cult 
socio-economic circumstances. As the state ’ s population grew and its 
economic base began to change, the relationship between the asylum 
and lunacy investigation law began to shift . While lunacy trials in their 
traditional form were still used in New Jersey (at least until as late as 
the 1893 trial of James B.) an alternative hybrid form of legal investigation 
into madness clearly signalled a change in the balance of legal and 
institutional responses in New Jersey. Th is hybrid legal mechanism, 
referred to as the ‘order in lunacy’, is examined and explained in order 
to consider the eclipse of lunacy investigation law in the later part of 
the nineteenth century. 
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 Th e civil law was of major importance in the consideration and 
determination of madness in the transatlantic world over several centuries. 
In fact, the power of civil law in the history of madness cannot be over-
estimated. Like any other formal regulatory mechanism, the civil law 
was entangled with prevailing att itudes about madness and the myriad 
responses to it emanating from medical, familial, community and broader 
cultural quarters. Th ese entanglements, which are a focus of this book, 
serve as a reminder of just how complex the exercise of power in the 
face of madness can be. However, in order to begin to appreciate the 
complexities of civil legal power in the face of madness, the following 
chapter outlines the history of lunacy investigation law in England in 
broader strokes from 1320 to 1890.   
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